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Missouri Court of Appeals Refuses 
To Deny Visitation To 
Cross-Dressing Father 

Maintaining that incidents of her ex
husband's cross-dressing constituted a "sub
stantial change of circumstances( 1 70, a 
Missouri woman filed a petition to modify 
a custody decree awarding joint legal 
custody to both parents, primary physical 
custody to the mother, and visitation rights 
to the father. Although the mother had 
been aware of the cross-dressing when the 
marriage dissolved, she claimed that this 
knowledge was not presented because her 
former attorney advised her that it was un
necessary to do so. In P.L. W. v. T. R. W., 

1994 WL 723743 (Mo. Ct. Apls., So. Dist., 
Dec. 30), she asserted that the father's vis
itation rights should be denied or restricted 
to avoid embarrassment to the child. Under 
Missouri law, a custody decree can be 
modified only when it serves the child's best 
interests. Further, a parent's visitation 
rights may not be restricted unless the 
child's physical or emotional health is en
dangered. The trial court denied the peti
tion because the mother had known of the 
incidents and no evidence existed showing 
that the child would be endangered by the 
visitation. 

On appeal, the mother argued that be
cause the father's behavior was a form of 
homosexuality, Missouri does not require a 
showing of adverse effects. Petitioner relied 
upon several cases restricting the visitation 
rights of gay parents where "homosexual 
behavior occurred in the presence of the 
child ... or there was a direct, demonstrable 
effect on the child's welfare." In a per cu
riam opinion, the court concluded that the 
evidence showed that the father was atten
tive and caring during his visits. Addition
ally, because there was no evidence that the 
father's behavior had continued after the 
divorce or that the incidents had ever oc
curred in the child's presence, the Missouri 
Court of Appeals affirmed denial of the 
mother's petition. C.B.R. 

Alaska Court Upholds Domestic 
Partnership Claim 

Alaska Superior Court Judge Mary E. 
Greene ruled Jan. 11 that the University of 
Alaska may have violated a state law bar
ring marital status discrimination in em
ployment, as well as its own policy barring. 
such discrimination, when it refused to 
allow two employees to sign up their same
sex domestic partners for health insurance 
benefits under an employee benefits plan 
that covers spouses of employees. Tumeo 
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and Wauum v. University of Alaska, No. 
4FA-94-43 Civil (Super.Ct., 4th Jud. 
Dist.). Mark Tumeo and Kate Wattum each 
filed grievances after their attempts to gain 
coverage for their domestic partners were 
denied. The University's Grievance Coun
cil decided that the lack of same-sex mar
riage in Alaska required rejection of their 
claim, and so recommended; pursuant to 
the recommendation, University President 
Jerome Komisar dismissed the grievances. 
The employees appealed to the Superior 
Court, which apparently functions in an 
appellate court capacity in such cases. 

Judge Greene found that "the University 
would provide health care coverage to 

these couples if they were married and is 
refusing to provide health care coverage 
only because they are not married ... The 
University, by providing added health care 
coverage for married employees but not for 
unmarried employees, is compensating 
married employees to a greater extent than 
it compensates unmarried employees. As a 
result, the definition of 'dependents' in the· 
University's health care plan plainly results 
in discrimination on the basis of marital 
status." Greene found fault with the Griev
ance Council's logic: "Apparently, the 
Grievance Council thought chat to prove 
marital status discrimination, a person was 
required to show chat he or she was denied 
benefits available only to employees who 
are of the same marital status. Instead, mar
ital status discrimination may he proved by 
a showing chat a person was denied benefits 
available only to employees who are of a 
different marital status. That is, a single 
person may show that he or she is being 
denied benefits only available to married 
persons. Such a showing has been made 
here. Whether Tumeo and Anders or 
Wattum and McClendon are able to obtain 
a marriage license in Alaska is irrelevant to 
this court's holding. Discrimination against 
unmarried couples, even when they are of 
the same sex, constitutes discrimination 
based on marital status." 

• Responding to the University's argument
that it need only provide benefits to couples 
who bore the legal obligation of mutual 
support, Greene characterized the argu
ment as "tautological," and even cast doubt 
on whether the Alaska Supreme Court 
would necessarily reject a challenge to the 
denial of marriage licenses to same-sex cou
ples, commenting: ''The Alaska Supreme 
Court has not been asked to decide whether 
Alaska's marriage statute allows for same
sex marriages .... The University has pro
vided no legal argument that such mar
riages are prohibited." The University 
made this argument to support its conten-
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tion that domestic partners are not "simi
larly situated" to married couples due co 
legal support obligations of marriage. 
Greene's opinion seemed to hold that the 
issue of being similarly situated was a factual 
question to be determined in the individual 
case, pointing co an affidavit filed by Tumeo 
and his partner swearing an obligation of 
mutual support. 

The court also rejected the University's 
attempt to rely on the decision in Phillips v. 
Wisconsin Personnel Commission, 482 
N.W.2d 121 (Wis. App. 1992), noting chat 
in Wisconsin there was a statutory 
definition of "spouse" for purposes of public 
sector employee benefits, thus creating a 
different interpretive problem for the Wis
consin courts than that raised in this Alaska 
case. 

After cataloging a variety of options the 
University could follow in responding to 
this opinion, from cutting out dependents 
benefits altogether to treating domestic 
partners on the same footing as married 
employees, Greene remanded the case to 
the University for "further proceedings 
consistent with this opinion." The Univer
sity promptly filed a motion to reconsider, 
asserting that it had additional arguments 
to make. Meanwhile, the plaintiffs filed a 
motion to have the suit declared a "public 
interest" suit, which would qualify it for an 
attorneys fee award to the prevailing plain
tiffs. A.S.L. 

IRS Rules Health Fund Can Cover 
Domestic Partners and Keep 
Tax-Exempt Status 

A Private Letter Ruling CP:E:EO:T:4 from 
the Internal Revenue Service's Exempt Or
ganizations Chief, Gerald Sack, held that 
an employee benefits fund can retain its 
tax-exempt status while providing benefits 
to the domestic partners ("DPs") of fund 
beneficiaries, even when the DPs do not 
qualify as dependents under the Tax Code, 
provided that the benefits paid to· non-de
pendent DPs remain a de minim is percent
age of total fund benefits. 

Pursuant to a collective bargaining 
agreement between participating employ
ers and employees, the fund chat requested 
this ruling provides benefits through a pol
icy administered by a large insurance com
pany. The trustees of the fund proposed to 
extend health coverage to employees' DPs. 
"In general, a DP will be an unmarried adult 
of the same sex as the employee who (i) 
resides with the employee and intends to do 
so indefinitely, ( ii) is not related to the 
employee by blood closer than the law 
would permit by marriage, and (iii) shares 


